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MIMORADNA SITUACE SOUVISEJiCi S THE EMERGENCY SITUATION RELATED TO THE

CORONAVIRUS PANDEMIC AND ITS IMPACT ON
CONTRACTUAL RELATIONS

PANDEMIi NEMOCI KORONAVIRUS A JEJi VLIV
NA SMLUVNI VZTAHY

Obecné je tfeba konstatovat, ze byt je v soucasné
dobé situace souvisejici s pandemii nemoci
koronavirus zcela mimofadna, az na vyjimecné
pfipady to nic neméni na povinnostech vyplyvajicich
pro smluvni strany z uzavfenych smluv. | nadale
jsou smluvni strany svymi povinnostmi vazany, a
tedy i nadale musi pinit tak, jak bylo mezi smluvnimi
stranami dohodnuto. Pravni pfedpisy vSak na
moznou existenci mimofadnych situaci v obecné
roviné pamatuji, a proto ve smluvnich vztazich muze
dojit k ur€itym modifikacim, a to zejména v dale
uvedenych pfipadech:

Although the situation related to the pandemic of the
coronavirus disease is quite exceptional, it does not
change the rights and obligations of the parties under
existing contracts, except for exceptional cases. The
contracting parties continue to be bound by their
obligations and must, therefore, continue to perform
as agreed between them. Nevertheless, legal
regulations do regulate certain extraordinary
situations, in which modifications may be made to
contractual relations, particularly in the following
cases:

Zména okolnosti a pravo domahat se
obnoveni jednani o jiz uzaviené smlouvé

Obc&ansky zakonik stanovi, Ze pokud dojde
ke zméné okolnosti tak podstatné, Ze zména
zaloZi v pravech a povinnostech smluvnich
stran zvlast hruby nepomér, mé dotena
strana pravo domahat se v(¢i druhé strané
obnoveni jednani o smlouvé. Touto
podstatnou zménou okolnosti jisté mize byt
pravé soucasna situace pandemie nemoci
koronavirus a s tim souvisejici opatfeni
organu vefejné moci. Zvlast hruby nepomér
zde musi spocivat ve znevyhodnéni jedné ze
stran bud neimérnym zvySenim nakladu
plnéni, nebo neumérnym snizenim hodnoty
pfedmétu pinéni.

V' pfipadé, ze by se smluvni strany po
uplatnéni tohoto pravo jednou z nich nebyly
schopny v pfiméfené Ihaté dohodnout na
zméné smlouvy, muze kterakoli ze
smluvnich stran podat navrh na soud. Soud

1. Change of circumstances and the right to
demand the resumption of negotiations on
contracts already concluded

The Civil Code stipulates that in case of a
change of circumstances so substantial that
the it entails a particularly gross disproportion
in the rights and obligations of the contracting
parties, the party concerned has the right to
request the negotiations on the contract be
resumed. The current situation of the
coronavirus pandemic and the related
measures taken by public authorities may
certainly be considered such substantial
change of circumstances. The particularly
gross disproportion in the rights and
obligations to the disadvantage of one of the
parties must be due to either disproportionate
increase of cost of performance or
disproportionate reduction of the value of the
subject-matter of the performance.

If one of the parties exercised this right, but the
parties failed to agree on a contract
amendment within a reasonable period of
time, either party may file an action in court.
The court may subsequently change or cancel
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nasledné mlZze zavazek ze smlouvy zménit
nebo zrudit, avSak je tfeba upozornit, ze
navrhy stran v tomto pfipadé soud neni
vazan.

Do doby, nez se smluvni strany dohodnou
nebo nez soud o navrhu pravomocné
rozhodne, dotCena strana neni opravnéna
odloZit plnéni. | nadale je tedy smluvni strana
povinna plnit své povinnosti vyplyvajici ze
smlouvy v plvodnim rozsahu.

Uplatnit pravo na obnoveni jednani o
smlouvé je tfeba v pfiméfené Ihité poté, co
smluvni strana zménu okolnosti musela
Zjistit, pficemz dle obCanského zakoniku se
ma za to, ze tato [hiita ¢ini dva mésice. Proto
pokud byste o uplatnéni tohoto prava
uvazovali, doporuCujeme s timto neotélet.

Pfed uplatnénim tohoto prava je vSak tfeba
ovéfit, ze smlouva toto pravo nevyluCuje.
Velmi €asto v ramci smluvnich ustanoveni
totiz dochézi k tomu, Ze jedna ze stran
(pfipadné obé) na sebe tzv. pfevezme
nebezpeCi zmény okolnosti. Za takové
situace smluvni strané pravo na obnoveni
jednani o smlouvé nevznikne.

Rovnéz je tfeba upozornit, ze tohoto prava
se Ize domahat pouze tehdy, pokud smluvni
strana prokaze, Ze zménu okolnosti
nemohla rozumné predpokladat ani ovlivnita
Zze skuteCnost nastala az po uzavfeni
smlouvy. V této souvislosti proto durazné
doporucujeme, aby pokud bude v sou¢asné
dobé dochazet k uzavirani novych smiuv,
bylo na mimofadnou situaci ohledné
pandemie nemoci koronavirus pamatovano
(@ tomu pfizplsobeny prava a povinnosti
vyplyvajici ze smlouvy), nebot do budoucna
by bylo jen stéZi mozno tvrdit, Ze se jednalo
0 nepfedpokladanou zménu okolnosti.

the contractual obligation, but it should be
noted that the court is not bound by parties'
proposals in this case.

Until the parties have agreed or the court has
finally decided on the motion, the party
concerned shall not be entitled to suspend
performance. Therefore, the contracting party
remains obliged to fulfill its obligations under
the contract in the original extent.

The right to resume negotiations on the
contract must be exercised within a
reasonable period after the contracting party
should have identified the change of
circumstances, and according to the Civil
Code such reasonable period is deemed to be
two months. Therefore, if you are considering
exercising this right, we recommend not
postponing the decision.

Nevertheless, before exercising this right, it
must be verified that the contract does not
exclude this right. Very often, it is agreed that
one of the parties (or both) assumes the risk of
change of circumstances. In such a situation,
the contracting party shall not have the right to
claim the resumption of negotiations on the
contract.

It should also be noted that this right can only
be claimed if the contracting party
demonstrates that it could not reasonably
have anticipated or influenced the change of
circumstances and that the change occurred
after conclusion of the contract. In this context,
therefore, we strongly recommend that, if new
contracts are currently being concluded, they
should reflect the coronavirus pandemic
situation (the rights and obligations arising
from the contract should be adjusted
accordingly), as it would be difficult to claim in
the future that it was an unforeseen change of
circumstances.
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Zprosténi povinnosti k nahradé skody

Jisté nebude vyjimkou, Zze v dusledku
mimoradné situace bude dochazet napf. k
pozdnimu dodani dohodnutého pInéni a tim
k poruSeni povinnosti ze smlouvy, pficemz v
disledku tohoto poruSeni mulze druhé
smluvni strané vzniknout Skoda. AC za
normalnich okolnosti by k jeji nahradé byl
Skudce povinen, za této mimoradné situace
souvisejici s pandemii nemoci se muze
povinnosti k nahradé Skody zprostit. K
nahradé Skody neni Skddce povinen, pokud
prokaze, ze mu ve splnéni povinnosti ze
smlouvy doCasné nebo trvale zabranila
mimoradna nepfedvidatelna a
nepiekonatelnd prekazka vznikla nezavisle
na jeho vdli.

Tim samoziejmé muze byt pravé soucasna
situace pandemie nemoci a s tim souvisejici
opatfeni. Vzdy v8ak bude tfeba v kazdém
jednotlivém  pfipadé posoudit, zda k
poruseni smluvni povinnosti skute¢né doslo
v disledku této okolnosti a tato okolnost tak
byla skutené tim rozhodujicim faktorem,
pro¢ k poruseni smluvni povinnosti doslo.

ZproSténi povinnosti k nahradé Skody se
vSak neuplatni za situace, kdy zminéna
pfekdzka vznikla az v dobé, kdy jiz byl
Skidce s plnénim smluvené povinnosti v
prodleni.

V  kazdém pfipadé vSak dlrazné
doporuCujeme, aby pokud je Vam jiz nyni
znamo, Ze z Vasi strany v budoucnu dojde k
porudeni smluvni povinnosti (nebo k ni jiz
doslo), abyste bez zbyte¢ného odkladu tuto
skutecnost druhé smluvni strané oznamili.
Pfipadné neoznameni s sebou nese dalSi
rizika.

2.

Exemption from the obligation to pay
damages

Certainly, it will not be exceptional that an
extraordinary situation will lead to late delivery
of the agreed performance and thus to a
breach of the obligation under the contract,
which may result in damage to the other
contracting party. Although the pest would
normally be required to reimburse it, in such
an extraordinary pandemic-related situation
he may be exempted. He shall not be liable for
damages if he proves that he has been
temporarily or permanently prevented from
performing his obligation under the contract by
an unforeseeable and insurmountable
obstacle arising independently of his will.

Obviously, the current situation of the
pandemic and related measures meets the
definition. However, it will always have to be
assessed on a case-by-case basis whether
the breach of contractual obligations actually
occurred as a result of such circumstance, and
that the circumstance was indeed the decisive
factor in the breach of the contractual
obligation.

The exemption shall not apply in cases where
the said obstacle arose at a time when the pest
was already in default in fulfilling the agreed
obligation.

In any case, we strongly recommend that if
you are already aware you will breach a
contractual obligation in the future (or you
have already breached it), you should notify
the other party without undue delay. Failure to
do so may entail additional risks.
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Povinnost uhradit smluvni pokutu

Pfipadné zprosténi povinnosti k nahradé
Skody v dUsledku poruSeni smluvni
povinnosti naopak nedopada na povinnost
uhradit smluvni pokutu. Smluvni strana ma
povinnost uhradit ve smlouvé zakotvenou
smluvni pokutu bez ohledu na to, z jakého
ddvodu k poruseni smluvni povinnosti doslo.
ZproSténi  povinnosti k uhradé smluvni
pokuty z divodu mimofadné situace pravni
pfedpisy neznaji.

Ob¢&ansky zakonik sice dava soudu moznost
nepfiméfené vysokou smluvni pokutu snizit,
avsak toto moderacCni pravo soudu dopada
primarné na jiné situace. Je proto otazkou,
zda soudy v konkrétnich pfipadech budou
mit prostor vykladat pfedmétné ustanoveni
tak, aby mohlo ke snizeni smluvni pokuty z
jejich strany dochazet i v situacich, kdy k
nespinéni povinnosti doSlo v dusledku
mimofadné okolnosti souvisejici s pandemii
nemoci koronavirus.

Je rovnéz otazkou, zda pfipadné vymahani
smluvnich pokut (za situace, kdy bude zcela
jednoznacéné prokazano, ze nesplnéni
smluvni povinnosti bylo zplsobenou pouze
a jenom v dusledku souasné mimoradné
situace) by nemohlo byt vyhodnoceno jako
rozporné s dobrymi mravy.

BohuZel pfipadné budouci rozhodovani
soudu o téchto zalezitostech je v soucasné
dobé zcela nepredvidatelné.

Naslednd nemoznost fixni

zavazek

plnéni;

Jak jiz bylo uvedeno vySe, v naprosté vétsing
pfipad(l Vas souCasna mimoradna situace
nezbavuje povinnosti nadale pinit uzavfenou
smlouvu. Vyjimkou v tomto ohledu miZze byt

3.

Obligation to pay contractual penalties

The possible exemption from the obligation to
pay damages due to a breach of contractual
obligation does not apply to the obligation to
pay a contractual penalty. The contracting
party is obliged to pay the contractual penalty
stipulated in the contract regardless of the
reason for breach of the contractual obligation.
Exemption from the obligation to pay a
contractual penalty due to an emergency
situation is not regulated by the legislation.

Although the Civil Code gives the court the
opportunity to reduce a disproportionately high
contractual penalty, this moderation right of
the court primarily applies to other situations.
The question is, therefore, whether the courts
will interpret the provision in question in such
a way that the contractual penalty may be
reduced even in situations where the
infringement has occurred as a result of an
extraordinary circumstance related to the
coronavirus pandemic.

It could also be argued whether the possible
enforcement of contractual penalties (in a
situation where it will be clearly demonstrated
that the failure to fulfill contractual obligations
was solely due to the current extraordinary
situation) could not be considered inconsistent
with good morals.

Unfortunately, any future decision-making by
the courts on these matters is currently
completely unpredictable.

Subsequent impossibility of performance;
fixed obligation

As mentioned above, in the vast majority of
cases the current extraordinary situation does
not relieve you of the obligation to continue to
perform the concluded contract. An exception
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zanik zavazku v dlsledku tzv. nasledné
nemoznosti  plnéni.  Podminky tohoto
ustanoveni vSak v naprosté vétsiné pfipadd
spInény nebudou, tudiz dle naSeho nazoru
se jedna skuteCné pouze o vyjimecny
institut.

Obc&ansky zakonik totiz v tomto ohledu
stanovi, Ze pInéni neni nemozné, Ize-li dluh
splnit za ztizenych podminek, s vétsimi
naklady, s pomoci jiné osoby nebo az po
urCené dobé. Lze predpokladat, ze
souCasna mimofadna situace (i pfes jeji
rozsah) je pouze docasna, tudiz i kdyz bude
dochazet k prodlenim s pInénim povinnosti,
v naprosté vétSiné pfipadli bude mozné
smluvni povinnosti (dluh) splnit po uréené
dobé a k zaniku zavazku tak z tohoto divodu
nedojde.

Vyjimku zde tvofi pouze tzv. fixni zavazky.
Byla-li ve smlouvé ujednana pfesna doba
plnéni a vyplyva-li ze smlouvy nebo z povahy
zavazku, ze Veéfitel nemlze mit na
opozdéném plnéni zajem, zanika zavazek
pocatkem prodleni dluznika, ledaze véfitel
dluzniku bez zbytecného odkladu oznami,
Ze na splnéni smlouvy trva. Zda se o fixni
zavazek jedna Ci nikoliv je treba vzdy
posoudit s ohledem na konkrétni okolnosti
daného smluvniho vztahu.

in this respect may be the expiry of the
obligation due to the so-called subsequent
impossibility of performance. In our opinion, it
is an exceptional institute as the conditions of
the relevant provision of law will not be fulfilled
in the vast majority of cases.

In that regard, the Civil Code provides that
performance is impossible if the debt can be
discharged under more difficult conditions, at
a higher cost, with the help of another person
or after a specified period of time. It can be
assumed that the current situation (despite its
scope) is only temporary, therefore, even if
there are delays in the fulfillment of
obligations, in the vast majority of cases it will
be possible to fulfill the contractual obligations
(debts) after certain time and the obligations
shall thus not expire.

The only exception are the so-called fixed
obligations. If the contract stipulates an exact
time of performance and if it is clear from the
contract or from the nature of the obligation
that the creditor will not be interested in late
performance, the obligation expires at the
debtor's delay, unless the creditor notifies the
debtor otherwise without undue delay.
Whether or not an obligation is a fixed one
should always be assessed case-by-case
considering all the particular circumstances of
the contractual relationship.

V' navaznosti na vySe uvedené je vSak tfeba In the light of the above, it should be pointed out that,
upozornit, ze v kazdém jednotlivém pfipadé bude in each individual case, it will be necessary to assess
nutné dasledné posuzovat, zda to byla skute¢né carefully whether the pandemic situation and the

pravé zminéna mimoradna situace spocivajici v related

measures taken by public authorities were the

pandemii nemoci a souvisejici opatfeni organi main and immediate cause of the breach of the
vefejné moci jako hlavni a bezprostfedni pficina contract. All the above-mentioned juridical institutes
toho, ze doSlo k poruSeni smluvni povinnosti. must be interpreted relatively narrowly, as an
Veskeré vySe uvedené pravni instituty je totiz tfeba  exception to the general rules.

vykladat pomérné Uzce, pouze jako vyjimku z
obecnych pravidel.
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VLIV PANDEMIE KORONAVIRU NA NAJEMNi
VZTAHY

V' souvislosti s poslednim vyvojem situace a
narstajicimi  viadnimi  opatfenimi cilenymi na
zpomaleni Sifeni nakazy se mnozi zejména otazky
na vliv této situace na najemni vztahy, a to pokud
jde o najmy kancelafskych prostor ¢i komerénich
jednotek.

Pro najemni vztahy je typické, Ze jedna strana
(pronajimatel) pfenechava za Uplatu druhé strané
(ngjemce) urCitou véc. Zakladni povinnosti
pronajimatele z najemni smlouvy je tak umoznit
najemci uzivani pfedmétu najmu a povinnosti
najemce je platit najemné. Najemce nema
povinnost, ale pouze moznost pfedmét najmu k
dohodnutému ucelu vyuzivat.

VlySe nastinéné obecné principy se uplatni i v
pfipadé néjemnich vztahl. Plati zejména, Ze
smluvni strany zUstavaji svymi povinnostmi vazany.
O nahradé Skody a naroku na smluvni pokuty plati,
co bylo uvedeno vySe. Vzdy je vSak tfeba dukladné
zvazit, zda pfiCinou poruseni byla skutecné
pandemie, resp. opatfeni s ni souvisejici.

V sou€asné situaci dopadaji vladni opatfeni spise
na stranu najemcl, kdy pronajimatelé nadale
umozriuji najemcim prostory uzivat, ale najemci je
nejsou v disledku zavedenych opatfeni opravnéni
uzivat v plném rozsahu, ¢imz pfichazeji o (velkou)
Cast trzeb. To je vSak nezprostuje povinnosti platit
najemné v plném rozsahu.

Lze si vSak predstavit i situaci, kdy by se omezeni
vyskytlo na strané pronajimatele, napf. by bylo
pfisluSnymi organy nafizeno do¢asné uzavrit urcitou
budovu za ucelem dezinfekce. V takovém pfipadé
by najemcim vznikl narok na slevu na najemném,

IMPACT
LEASES

OF CORONAVIRUS PANDEMIC ON

In the context of recent developments and increasing
governmental measures aimed at slowing the spread
of the disease, questions are particularly raised about
the impact of the situation on lease relationships, in
particular leases of office space and commercial units.

Under a lease, a party (the landlord) lets certain thing
(premises) to the other party (the tenant) to be used
for consideration. The basic obligation of the landlord
under the lease agreement is thus to enable the tenant
to use the subject of the lease and the tenant is
obliged to pay the rent. The tenant has no obligation,
but only the possibility, to use the subject of the lease
for the agreed purpose.

The general principles outlined above also apply to
leases. In particular, the contracting parties remain
bound by their obligations. Exemptions from the
obligation to pay damages and contractual penalties
may be claimed under the above-mentioned
conditions. However, it is always necessary to
consider carefully whether the cause of the breach
was indeed the pandemic, or the measures related
thereto.

In the current situation, governmental measures are
more likely to affect tenants. Landlords continue to let
tenants to use the premises, but tenants are not
entitled to use them to the fullest extent as a result of
the measures in place, thereby losing a (large) portion
of sales. Nevertheless, this does not release them
from the obligation to pay the rent in full.

It is also conceivable to have a restriction on the part
of the landlord, for example in case the competent
authorities order temporarily closure of a building for
disinfection. In that case, the tenants would be entitled
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jelikoZz by nemohli bez svého zavinéni prostory v
budové uzivat.

Zda bude mozné domahat se obnoveni jednani o jiz
uzaviené najemni smlouve, bude nutno posuzovat
pfipad od pfipadu. Nicméné v praxi byva aplikace
pfislusného  zakonného  ustanoveni  Casto
vyluCovana, je tedy tfeba podrobné nastudovat
znéni konkrétni smlouvy. Toto doporuceni plati i pro
ostatni otazky, protoze dohoda smluvnich stran
mUZe prava a povinnosti upravit odchylné od zakona
a zejména ve vétSich administrativnich budovéach a
obchodnich  centrech nebyva vyjimkou, Zze
najemcum nevznika narok na slevu na najemném
ani v pfipadé kratkodobého uzavfeni budovy z
ddvodu vy$si moci.

to a discount on the rent as they could not use the
premises in the building without their fault.

Whether it will be possible to seek resumption of
negotiations on a lease contract already concluded
will have to be assessed on a case-by-case basis.
However, in practice the application of the relevant
statutory provision is often excluded, so it is necessary
to study the wording of a specific contract in detail.
This recommendation also applies to other issues, as
the agreement of the parties may regulate rights and
obligations differently from the Civil Code, and in
particular in larger office buildings and shopping
centers is not exceptional that tenants are not entitled
to rent discount in case of short-term closure of the
building due to force majeure.
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